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(c) Each document filed shall contain
an exhibit index, which should imme-
diately precede the exhibits filed with
such document. The index shall list
each exhibit filed and identify by hand-
written, typed, printed, or other legible
form of notation in the manually
signed original, the page number in the
sequential numbering system described
in paragraph (b) of this section where
such exhibit can be found or where it is
stated that the exhibit is incorporated
by reference. Further, the first page of
the manually signed document shall
list the page in the filing where the ex-
hibit index is located.

[44 FR 4666, Jan. 23, 1979, as amended at 45
FR 58828, Sept. 5, 1980]

§ 240.0–4 Nondisclosure of information
obtained in examinations and in-
vestigations.

Information or documents obtained
by officers or employees of the Com-
mission in the course of any examina-
tion or investigation pursuant to sec-
tion 17(a) (48 Stat. 897, section 4, 49
Stat. 1379; 15 U.S.C. 78q(a)) or 21(a) (48
Stat. 899; 15 U.S.C. 78u(a)) shall, unless
made a matter of public record, be
deemed confidential. Except as pro-
vided by 17 CFR 203.2, officers and em-
ployees are hereby prohibited from
making such confidential information
or documents or any other non-public
records of the Commission available to
anyone other than a member, officer or
employee of the Commission, unless
the Commission or the General Coun-
sel, pursuant to delegated authority,
authorizes the disclosure of such infor-
mation or the production of such docu-
ments as not being contrary to the
public interest. Any officer or em-
ployee who is served with a subpoena
requiring the disclosure of such infor-
mation or the production of such docu-
ments shall appear in court and, unless
the authorization described in the pre-
ceding sentence shall have been given,
shall respectfully decline to disclose
the information or produce the docu-
ments called for, basing his or her re-
fusal upon this section. Any officer or
employee who is served with such a
subpoena shall promptly advise the
General Counsel of the service of such
subpoena, the nature of the informa-
tion or documents sought, and any cir-

cumstances which may bear upon the
desirability of making available such
information or documents.

(Sec. 19, 48 Stat. 85; sec. 20, 48 Stat. 86; sec.
21, 48 Stat. 899; sec. 23, 48 Stat. 901; sec. 18, 49
Stat. 831; sec. 20, 49 Stat. 833; sec. 319, 53
Stat. 1173; sec. 321, 53 Stat. 1174; sec. 38, 54
Stat. 841; sec. 42, 54 Stat. 842; sec. 209, 54
Stat. 853; sec. 211, 54 Stat. 855; sec. 1, 76 Stat.
394. (15 U.S.C. 77s, 77t, 78u, 78w, 79r, 79t, 77sss,
77uuu, 80a–37, 80a–41, 80b–9, 80b–11, 78d–1))
[44 FR 50836, Aug. 30, 1979, as amended at 53
FR 17459, May 17, 1988]

§ 240.0–5 Reference to rule by obsolete
designation.

Wherever in any rule, form, or in-
struction book specific reference is
made to a rule by number or other des-
ignation which is now obsolete, such
reference shall be deemed to be made
to the corresponding rule or rules in
the existing general rules and regula-
tions.

[13 FR 8179, Dec. 22, 1948]

§ 240.0–6 Disclosure detrimental to the
national defense or foreign policy.

(a) Any requirement to the contrary
notwithstanding, no registration state-
ment, report, proxy statement or other
document filed with the Commission or
any securities exchange shall contain
any document or information which,
pursuant to Executive order, has been
classified by an appropriate depart-
ment or agency of the United States
for protection in the interests of na-
tional defense or foreign policy.

(b) Where a document or information
is omitted pursuant to paragraph (a) of
this section, there shall be filed, in lieu
of such document or information, a
statement from an appropriate depart-
ment or agency of the United States to
the effect that such document or infor-
mation has been classified or that the
status thereof is awaiting determina-
tion. Where a document is omitted pur-
suant to paragraph (a) of this section,
but information relating to the subject
matter of such document is neverthe-
less included in material filed with the
Commission pursuant to a determina-
tion of an appropriate department or
agency of the United States that dis-
closure of such information would not
be contrary to the interests of national
defense or foreign policy, a statement
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from such department or agency to
that effect shall be submitted for the
information of the Commission. A reg-
istrant may rely upon any such state-
ment in filing or omitting any docu-
ment or information to which the
statement relates.

(c) The Commission may protect any
information in its possession which
may require classification in the inter-
ests of national defense or foreign pol-
icy pending determination by an appro-
priate department or agency as to
whether such information should be
classified.

(d) It shall be the duty of the reg-
istrant to submit the documents or in-
formation referred to in paragraph (a)
of this section to the appropriate de-
partment or agency of the United
States prior to filing them with the
Commission and to obtain and submit
to the Commission, at the time of fil-
ing such documents or information, or
in lieu thereof, as the case may be, the
statements from such department or
agency required by paragraph (b) of
this section. All such statements shall
be in writing.

[33 FR 7682, May 24, 1968]

§ 240.0–8 Application of rules to reg-
istered broker-dealers.

Any provision of any rule or regula-
tion under the Act which prohibits any
act, practice, or course of business by
any person if the mails or any means
or instrumentality of interstate com-
merce are used in connection there-
with, shall also prohibit any such act,
practice, or course of business by any
broker or dealer registered pursuant to
section 15(b) of the Act, or any person
acting on behalf of such a broker or
dealer, irrespective of any use of the
mails or any means or instrumentality
of interstate commerce.

[29 FR 12555, Sept. 3, 1964]

§ 240.0–9 Payment of fees.
All payment of fees shall be made in

cash, certified check or by United
States postal money order, bank cash-
ier’s check or bank money order pay-
able to the Securities and Exchange
Commission, omitting the name or
title of any official of the Commission.
Payment of fees required by this sec-

tion shall be made in accordance with
the directions set forth in § 202.3a of
this chapter.

[61 FR 49959, Sept. 24, 1996]

§ 240.0–10 Small entities for purposes
of the Regulatory Flexibility Act.

For purposes of Commission rule-
making in accordance with the provi-
sions of Chapter Six of the Administra-
tive Procedure Act (5 U.S.C. 601 et seq.),
and unless otherwise defined for pur-
poses of a particular rulemaking pro-
ceeding, the term small business or small
organization shall:

(a) When used with reference to an
‘‘issuer’’ or a ‘‘person,’’ other than an
investment company, under section 12,
13, 14, 15(d) or 16(b) of the Securities
Exchange Act of 1934, mean an ‘‘issuer’’
or ‘‘person’’ that, on the last day of its
most recent fiscal year, had total as-
sets of $5 million or less;

(b) When used with reference to an
‘‘issuer’’ or ‘‘person’’ that is an invest-
ment company, mean an investment
company with net assets of $50 million
or less as of the end of its most recent
fiscal year;

(c) When used with reference to a
broker or dealer, mean a broker or
dealer that:

(1) Had total capital (net worth plus
subordinated liabilities) of less than
$500,000 on the date in the prior fiscal
year as of which its audited financial
statements were prepared pursuant to
§ 240.17a–5(d) or, if not required to file
such statements, a broker or dealer
that had total capital (net worth plus
subordinated liabilities) of less than
$500,000 on the last business day of the
preceding fiscal year (or in the time
that it has been in business, if shorter);
and

(2) Is not affiliated with any person
(other than a natural person) that is
not a small business or small organiza-
tion as defined in this section;

(d) When used with reference to a
clearing agency, mean a clearing agen-
cy that:

(1) Compared, cleared and settled less
than $500 million in securities trans-
actions during the preceding fiscal year
(or in the time that it has been in busi-
ness, if shorter);

(2) Had less than $200 million of funds
and securities in its custody or control
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